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PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument first this morning in Case 10-209, Lafler v.
Cooper.

M . Bursch.

ORAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETI TI ONER

MR. BURSCH:. Thank you, M. Chief Justice,
and may it please the Court:

There are three points that I would like to
press this norning regarding deficient plea advice.
First, this Court has consistently liimted the effective
assi stance right to ensuring the reliability of the
proceedi ngs where a defendant is adjudicated guilty and
sentenced. Mere outcone is not the Strickland prejudice
st andard.

Second, when asserting an ineffective
assi stance claimthe defendant --

JUSTI CE KAGAN: Could | -- can | stop you on
the first? You say nere outcone is not enough,
reliability of the proceedings. How does that fit with
Ki el man, where we said it, the right to effective
assi stance, does attach to suppression hearings,

obvi ously where evidence woul d not nake the proceedi ngs
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nore reliable?
MR. BURSCH:. Justice Kagan
Ki mel man the Court remanded back to th

det erm ne whet her there was prejudice,

even in

e lower courts to

and t he obvi

ous

inmplication was that if there was no prejudice on the

fairness of the adjudicatory proceeding

woul d be no Sixth Anendnment vi ol ati on.

The second point that | wanted to press this

morni ng was that when asserting an inef

assi stance claim a defendant nust show deprivation of a

substantive or procedural right, and th

itself, the

fective

is Court has

re

already held that a defendant has no right to a plea

bar gai n.

Third, every possible remedy for defici

pl ea advice creates intractabl e problens

denonstrating the --

JUSTI CE SOTOVAYOR: Counsel
right to make a critical decision on wh
or reject a plea bargain, once offered?
right to demand one or to keep it, but

right to make that kind of critical dec

, isn't ther
ether to acc

There is n
isn't there

i sion?

MR. BURSCH:. Justice Sotomayor, the --

not guilty plea is an assertion of the

def endant' s

ent

e a
ept
0

a

t he

constitutional rights. It's invoking the right to trial

that the Sixth Amendnent contenpl at es.
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situation is really nmore like Fretwell. It's not a
deci sion that you have, for exanple, whether to have a
jury or not to have a jury, or whether to have this
attorney appointed for your counsel or not, because in
each of those cases you have an underlying substantive
or procedural constitutional right; and have you no
right to a plea. And so this fork in the road is really
an illusory one, because you have no right to choose the
ot her side of the fork

JUSTI CE KENNEDY: Suppose this were a death
-- a death case, and roughly the -- the sanme facts,
failure -- failure to communicate. And that |eads ne
just to one other question that is based on your opening
remarks. We can think about adjudication as having a
constitutional violation, injury, and renedy. Are you
saying that there was a violation in the abstract here
but no injury, or was there a violation and an injury
but just no renmedy?

MR. BURSCH: |'m saying --

JUSTI CE KENNEDY: So if you could do all of
that, including the death penalty. | --

MR. BURSCH:. Yes, |'msaying that there is
no vi ol ation, because in order to prove a Sixth
Amendment violation you have to denonstrate

unreliability of the adjudicatory process. | amalso
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saying that there is no reasonable remedy, and | wll
tal k about that in a mnute.

Wth respect to the death penalty in
particular, | would refer this Court right back to the
Fretwel | decision, because there, too, defendant and his
counsel had an opportunity to raise a Collins objection
t hat woul d have changed the sentence to avoid the death
penalty in that case. Collins obviously was before
habeas process, and this Court held that the defendant
could not use the vehicle of an ineffective assistance
claimto regain that |ost opportunity because he had no
constitutional right init. And so really the renmedy --
l'"msorry. The severity of the sentence doesn't enter
t he anal ysis once you have established that there has
been no vi ol ati on.

JUSTI CE Gl NSBURG: \When you say no
violation, you don't nean that there was no ineffective
assi stance of counsel? | thought that was conceded,
that there was ineffective assistance.

MR. BURSCH: That's correct, Justice
G nsburg. We have conceded for purposes of argunent
that there was ineffective assistance. But Strickland
Is a two-part test and, even after you get past the
deficiency prong, there is still the question of whether

this casts sone doubt on the reliability of the

Alderson Reporting Company
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pr oceedi ngs.

JUSTI CE KAGAN. Well, | thought that the

second part of the test asked about harm And here the

person is sitting in prison for three tines as |long as

he woul d have been sitting in prison had he had

effective assistance of counsel at the plea bargaining

st age.

So why doesn't that just neet the requirenents

of Strickland, both deficiency and prejudice?

MR. BURSCH. Well, that's actually the best

argunment that the Respondent has in this case. And the

reason --

JUSTI CE KAGAN: Sounds li ke a good argunent.

MR. BURSCH. Well, the reason why it's wong

Is because this Court has been very careful to define

what that harmis. Specifically, the word was "outcone"

in Cronic and Strickl and.

JUSTI CE KAGAN: And outconme -- there is a

different outcome here. He is sitting in prison three

tinmes

as long. That's a different outcone.

MR. BURSCH: Yes, but the Court went on to

define outconme to nean reliability of the adjudicatory

process. Specifically, the | anguage was whet her absent

t he deficiency the defendant -- I'msorry -- absent the

defi ci

doubt

ency, the factfinder would have had a reasonabl e

respecting guilt. And what we have here is a
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situation where everyone acknow edges --

JUSTI CE KAGAN. Well, take the sentencing
cases. The sentencing cases, the determ nation of guilt
Is over and the question is, is this person sitting in
jail for one day | onger because his counsel was
i neffective? And if he is we would find prejudice
there. So why isn't the sanme thing true here?

MR. BURSCH. Well, | don't believe it's
quite that sinple. |If there was sone |legal error, an
error to which he had a constitutional right, then
certainly what you said is exactly true. But if you are
tal ki ng about nore or |ess days because of, for exanple,
a judge thinking that the difference - -between crack and
cocai ne sentences was not appropriate or other things
that are really up to the discretion of the trial court
judge, Strickland says absolutely those things are not
Si xt h Amendnent vi ol ati ons.

JUSTI CE KAGAN: Well, | guess | don't
under st and that answer, because that answer seens to
suggest that the assistance being provided was not
I neffective. But here, as Justice G nsburg notes,
you' ve conceded that the assistance is ineffective.

That assistance has led to a nuch, nuch, nuch | onger
sentence. As opposed to sonme of the sentencing cases

suggest that 24 hours is enough, this is 10 years or

Alderson Reporting Company
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sonet hi ng; and that should be the end of the gane, no?
MR. BURSCH. Well, let's try another
sentenci ng hypothetical, where it's clear that there was
deficient performance. Say that there is a local trial
court judge and everyone knows that he has a certain
predilection that if you like the |ocal sports team he
is going to give you a break. |If the attorney cones in
and he does not press the argunent that this convicted
defendant |ikes the | ocal sports team he gets a higher
sentence. That's still not a Sixth Amendnent viol ation.
Real |y, once you shift sentencing, the
question is were you legally entitled to the result.
And sinply because he failed to appeal to the right
di scretionary tendencies of the trial court doesn't
really make a difference. Here we are talking,
obvi ously, about the guilt phase and it's nuch easier
here because it says clearly in Strickland and Cronic
and Ki el man and many, nmany ot her cases that that
outcone difference, the harmdifference, has to be
reliability of the process itself. [It's a process --
JUSTI CE SCALI A:  You acknow edge, though,
that it's ineffective assistance of counsel if you're --
well, no, | guess you haven't acknow edged. Let ne ask
you: Have you provided ineffective assistance of

counsel if you are a |ousy bargainer? You are just no
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10

good at the -- you know, | don't know -- the ganme of
bargai ning. And so you do a bad job in bargaining down
t he sentence, | nean a notoriously bad job. 1Is that
i neffective assistance of counsel?

MR. BURSCH. Under the Court's first prong
of Strickland, you would have to | ook at whatever the
st andards of professional practice were and, dependi ng
how | ousy the bargainer was, it could or could not be
deficient. But the inportant thing is if it didn't have
any effect on the subsequent trial and sentencing, then

it would not be a Sixth Anendnent vi ol ati on.

JUSTI CE SCALI A: Well, | don't even agree
wth the first part. | don't think our |egal process
IS -- is a bargaining gane. It shouldn't be.

MR. BURSCH. Well, we could agree with that.
Bargaining is not what this is about, and that's why
this Court has held in Watherford and other cases that
there is no right to the plea bargain itself. And
that's really the second --

JUSTI CE SOTOVAYOR: You can -- you can agree
with that when 95 percent of the crimnal cases are
di sposed of by way of bargaini ng?

MR. BURSCH. Because in the 95 percent of
cases that are disposed of that way, this Court has

already held in Padilla and Hill that there is a

Alderson Reporting Company
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11

constitutional right to have effective counsel when you
accepting that plea. And the difference is when you are
accepting a plea you're being convicted. That is the
conviction. And this Court frequently establishes
different tests when you are waiving a right, for
exanple the right to go to trial, versus invoking a
right, going to trial

JUSTI CE SOTOMAYOR: How can you tal k about
the reliability of a process or its fairness when you
have an attorney who has fundamentally m sgauged the
| aw? How can a trial be fair when the attorney is going
into a trial thinking his client can't be convicted
because the shots fired hit below the waist? So how can
that kind of trial ever be fair?

MR. BURSCH: Because there's no evidence
here, not even a contention, that his belief had any
I npact what soever on the fairness of the trial
proceeding. And this Court has drawn a bright-line rule
at trial. If you |look at the prelimnary hearing, if
there is attorney error there, deficiency --

JUSTI CE KENNEDY: Well, but you ski pped over
a step. | think we do assunme that the deficient advice
led to the determ nation to plead not guilty.

MR. BURSCH:. Right again, but that fork in

the road is not one to which he has a constitutional

Alderson Reporting Company
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12

right.

JUSTI CE KENNEDY: Well, but that's the
question -- that's the question we're confronting. So |
think --

MR. BURSCH. Well, | --

JUSTI CE KENNEDY: -- your answer was a
little too facile on that point. W have to assune
there is ineffective assistance of counsel in advising
the client the nature of the charge so that the client
can make up his mnd whether to plead guilty or not
guilty. W have to assune that in this case, correct?

MR. BURSCH:. Correct, we are assuni ng that.
But what | would submt respectfully-.is that the plea
stage isn't any different than a prelimnary hearing or
a line-up or a suppression hearing, where if there was
sone deficient attorney conduct this Court would still
then |l ook to see whether it had an adverse inpact on the
adj udi cation of guilt.

JUSTI CE Gl NSBURG. Suppose the defective
advi ce causes the defendant to enter a plea that he
woul d not have entered if he had been properly advised.
Can he get relief?

MR. BURSCH:. Absolutely. Under Hi Il and
Padilla, this Court has said when you give up your right

totrial that's a very different situation and that
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there is a renedy for that.

JUSTI CE Gl NSBURG. So explain why defective
advi ce causing a plea, that qualifies, but defective
advi ce causing defendant to turn down a plea --

MR. BURSCH. It's just --

JUSTI CE GI NSBURG. -- does not?

MR. BURSCH. It's just like the difference
bet ween deciding to proceed with counsel, in which case
there is no barrier to entry, or deciding to proceed
wi t hout counsel, giving up the constitutional --

JUSTI CE SCALIA: No, the difference --
that's not the difference at all. It seenms to nme the
difference is when you plead guilty you deprive yourself
of the 24-karat test of fairness, which is trial by jury
bef ore nine people who have to find you guilty beyond a
reasonabl e doubt. \When you plead guilty, you give up
t hat .

When you don't plead guilty you get what is
the best thing in our |legal system You can't do any
better than that.

MR. BURSCH:. Justice Scalia, you said it
much nore artfully, but that's exactly the point | was
trying to make with Justice G nsburg, that when you
i nvoke your constitutional rights, your right to have an

attorney, to go to a trial, to have a jury, we don't set

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
14

up barriers to entry. It's only when you give up those
ri ghts.

JUSTI CE KAGAN: | take it, then, M. Bursch,
you woul d have the sane answer if the State had never
provi ded counsel at all. So long as -- if the plea
negoti ati ons were all done between the prosecutor and
t he individual defendant, and the State refused to
provi de the individual defendant with counsel, but so
| ong as the person in the end decided, oh, | don't I|ike
this plea, I'Il go to trial, thenit's all fine and
dandy under the Sixth Amendnent?

MR. BURSCH:. That would be our position,
because that's consistent with this Court's holding in
Col eman and Wade and Ki mmel man.

JUSTI CE KENNEDY: And that would al so be
your position in a capital case?

MR. BURSCH: Yes. Under Fretwell this Court
held definitively that so long as the reliability of the
adj udi catory process and sentence were intact, that the
deficient advice didn't affect it, that the severity of
t he puni shnment was not legally relevant.

JUSTI CE SCALI A: So your position is you are
entitled to effective assistance of counsel before you
pl ead guilty, but you are not entitled to effective

assi stance of counsel in evaluating plea offers?
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MR. BURSCH. | would say it slightly
different --

JUSTI CE SCALI A: Al right.

MR. BURSCH. ~-- that you are entitled to
effective counsel at every critical stage; however, it
I's not a Sixth Amendnent violation unless it casts doubt
on the reliability of the adjudication of guilt.

JUSTI CE KENNEDY: That gets back to ny
gquestion: Is it a violation in the abstract, damum
absque injuria?

MR. BURSCH: |'m sorry.

JUSTI CE KENNEDY: Danage wi t hout injury.

MR. BURSCH: No, because -under the
Strickland and Cronic cases there is no damage, there's
no Si xth Amendment violation, unless you can prove the
prej udi ce.

JUSTICE ALITO. | nean, all of this is
theoretically interesting and it nay be that capital
cases are sui generis here. But | thought the heart of
your argunent was that there just is no way to
unscranble the eggs in this situation; there is no --
and that was your third point, | understood it --

MR. BURSCH: Correct.

JUSTICE ALITO. --there is no renedy that

can put the parties back into the position where they
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16

woul d have been had the error regarding the |egal issue
not occurred.

MR. BURSCH. That's exactly right. And
let's tal k about the two renedi es that are nost
frequently bandi ed about in the circuit courts. First
Is to order a newtrial. And to us it nmakes no sense to
order a second trial after you have already had a first
error-free trial.

In addition, you think about these habeas
cases; if you are issuing a habeas wit and vacating a
sentence 8 or 9 years after the fact, |ike you are here,
essentially you are rel easing the, defendant, because
w tnesses will die, they will nove away, nenories wl|
be sparse, and so that's the natural effect of that.

And in Cooper's brief, he doesn't even advocate for a
second trial; he asks for specific performance. The
problemwith that is there you are infringing on the
prosecutor's discretion, which is sacred, to say what
his plea offer is going to be. And circunstances have
changed once a trial has taken place.

CHI EF JUSTI CE ROBERTS: "Sacred" is a little
strong, don't you think? | mean, it is a, to sonme
extent, unfair to the prosecutor because he knows
already he's got a guilty verdict in his pocket and he

has to go back. But why is it so terribly difficult to
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tell the defendant he has a right to accept that offer
i f he wants, but then go through the normal process,
which is it has to be approved by a judge and all that
stuff? | don't see what's terribly difficult about

t hat .

MR. BURSCH: W contend it violates the
separation of powers. But you bring up an inportant
poi nt because circunstances have changed in two
respects. The first is that you | earn nore information.
So here, for exanple, the prosecutor |earned that not
only did M. Cooper shoot Kali Mindy, but he did it
whil e she was scream ng and runni ng away from him
That's a changed circunstance. He m-.ght not give the
sane pl ea.

Even nore so in Frye, where they | earned
t hat he was picked for another crimnal violation after
t he plea was given, and the prosecutor testified that he
woul d have taken the plea back when he knew that.

But the bigger changed circunstance is the
trial itself, because the prosecutor has now gone
t hrough the risk of having an acquittal. He has also
put, for exanple, the 8-year-old sexual abuse defendant
on the stand, something he tried to avoid with the plea
offer. And it truly is an egg that cannot be

unscr anbl ed.
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And unl ess there are further questions, |
will reserve of the balance of my tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Jay.

ORAL ARGUMENT OF W LLIAM M JAY
ON BEHALF OF THE UNI TED STATES, AS AM CUS

CURI AE, SUPPORTI NG THE PETI TI ONER

MR. JAY: M. Chief Justice and may it
pl ease the Court:

Petitioner's convictions and sentence are
reliabl e because the proceedi ngs that produced them were
reliable. And to collaterally attack his convictions or
his sentence based on allegedly ineffective assistance
of counsel, he has to show that the ineffective
assi stance of counsel prejudiced him As this Court's
Strickland cases have used that term that neans he has
to show that a review ng court should |l ack confidence in
t he proceedi ng that produced the convictions or the
sent ence.

JUSTI CE BREYER: Well, you -- first, there
I s nothing about this in the Sixth Amendnent, is there?
| mean, the text of the Sixth Amendnent tal ks about
crimnal prosecutions requiring the assistance of
counsel for defense, period.

MR. JAY: The Sixth Anendment requires the
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assi stance --

JUSTI CE BREYER: There is nothing in the
Si xth Anendment that has these qualifications. |
haven't seen anything in any case which was ot her than
case specific. That is, this issue hasn't been deci ded
before, not to nmy knowl edge. The | anguage can be taken
out of those cases, as you have very properly done. And
so there is nothing that | could find in the cases.
There is nothing in the Sixth Amendnment itself. In 95
percent of the cases, they do plead guilty. And what's
t he probl em about ordering the prosecution to sinply

repeat the offer he gave before?

Well, | mean, | don't really see if there --
And prejudice? Well, if a person's been executed, if he
had gotten the -- if he had gotten the plea offer, he
woul d have pled guilty for 50 years in jail, okay?
That's my imginary case. | can think of one where

there's prejudice. He's dead. All right. So what's
the answer in ny imaginary case, if it's not in the
amendment, not a holding, etc.?

MR, JAY: Well, | think that -- Let ne
address that capital hypothetical that has conme up
several tinmes. And | think that it's instructive,
Justice Breyer, to look at this Court's Strickland cases

and | ook at what renedy they order when there has been
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I neffective assistance that shakes the review ng court's
confidence in the proceeding that produced it. They
order a new proceeding. They don't order a specific
sentence. That's why the outcome has never been the
yardstick by which ineffective assistance --

JUSTICE BREYER: | don't want to --I want to
stop you there because | don't understand it. The
suggestion is -- I'"'mnot taking this case, |I'm making up
a hypothetical since we are discussing it really based
on the next case. The defendant never heard the offer,
never heard it. It is crystal clear that if he'd heard
it, he would have accepted it. Okay. I'mtrying to
separate out difficulties of this case, which strikes ne
as difficult because of the facts, fromthe principle.
And what | want you to do is to tell ne why | shoul dn't
accept the principle, and then we can worry about what's
a clear case.

MR. JAY: But | think the principle,

Justice Breyer, is that you |l ook at what -- you | ook at
what it is the Court's being asked to set aside.

JUSTI CE BREYER: Death. Let's say death.

MR. JAY: Right. So in this case you | ook
at the death sentence. How was that death sentence
produced? |If the defendant can show, for exanple, that

he got bad advice about the plea --
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JUSTI CE BREYER: He shows that never did he
ever beconme aware, because his | awer was sl eeping and
noved on vacation and never told himabout the plea
offer. That's ny hypothetical.

MR. JAY: | think that's actually an easier
hypot heti cal than the bad advice because you could show
that if the |lawer then gets -- stands up and does a
bang-up job at trial -- the defendant is convicted of
capital nurder, the defendant can't show any prejudicial
effect on the trial -- that means that no other |awer
doing a better job could have gotten the defendant --
coul d even show a reasonabl e probability that a
different verdict would ensue. That -defendant has a
reliabl e capital nurder conviction.

JUSTICE ALITO  The Court has said that
death is different. Do you think it is inconceivable
that there could be a different rule for capital cases,
such as a rule requiring that in a capital case any
offer of a noncapital sentence as part of the plea
bargain can actually be waived by the defendant in court
so that this doesn't come up? This is not a capital
case.

MR. JAY: This is not a capital case, and |
think that it certainly --

JUSTI CE BREYER: All right, if you don't
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want to do the capital case, I'"'mstill trying to get to
t he principle.

MR. JAY: |'m happy to do the capital
case --

JUSTI CE BREYER: | will change ny
hypot hetical and say all that happened was that this
perfect trial because of mandatory sentencing rules |ed
himto prison for 50 years, as conpared with a plea
bargain that would have given him2 years. Now, he is
in prison for 48 years nore, and | consider that that is
at least harnful to him So where the amendnent doesn't
speak of it, where the m sbehavior of the |lawer is
crystal clear, where it's 48 years nore in prison, what
Is it that bars what seens to nme obvious that an
i nadequat e assi stance of counsel, renedial through a
specific decree saying reinstitute the offer, led to
enor mous unfairness and prejudice.

MR. JAY: Two points, Justice Breyer, and |
want to make sure | get out my answer to your capital
hypot heti cal, because you don't | ook just at whether the
sentence that resulted was worse than the sentence that
could have resulted. |[If that were the case, Fretwell
woul d have conme out the other way. That is death, with
no objection made, |life sentence if the objection had

been made. So it's not an outcone -- it's not a narrow
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conparison of outcones. What you | ook at is how the

sentence was produced. Is this defendant entitled, had
this -- to a |l esser sentence?
Is this -- had this defendant had a better

| awyer at sentencing, is there even a reasonable
probability that that |awer, through a different
strategy for identifying a legal error --

JUSTI CE SCALIA: M. Jay, you disagree with
the assertion that Justice Breyer made that this was
unfair. This man deserved to get the sentence he got,
didn't he? He had a full and fair trial. A jury of 12
people, finding himguilty beyond a reasonabl e doubt,
determ ned that he deserved that sentence. How could it
be unfair to give himthe sentence that he deserved?

MR. BURSCH:. Yes, that's correct. In every
case --

JUSTI CE BREYER: Let's say there is an
occasi on where people don't get the sentence that they
deserve because, for exanple, the | awer was i nadequate.
I mean --

MR. JAY: And in those cases, Justice
Breyer, you show that the | awer had a bad strategy at
sentencing. That may well have been the sanme bad
strategy that |led the lawer to recommend a not guilty

plea. Let's go to trial on ny crazy strategy. If he
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can show that and he can show that a better |awer wth
a better strategy would produce a different result, then
the Sixth Amendnent entitles that person to a new
proceedi ng. The Sixth Anmendnent never entitles a person
to have a court order a particul ar sentence.

And you can't use the prosecutor's offer
made at a different tine as the benchmark and say: Well
t he prosecutor was okay with it at this other ting;
therefore, the prosecution nmust be forced to live with
it now And that's because a plea offer rests on a
nunmber of considerations: The need to obtain the
def endant' s cooperation in other cases; the desire to
spare the witnesses and the victimthe burdens of trial;
and frankly, to avoid the risk of an acquittal. And the
prosecution in this case and in cases |ike this one,
where there has been a reliable conviction and reliable
sentencing, the prosecution has already incurred all of
t hose burdens. So to |look at the 51-nonth m ni num of f er
that was nade 8 years ago and have that be the benchmark
sinply is not something that this Court has ever done in
its Strickland cases. And | think it's revealing about
t he Respondent's --

JUSTI CE KAGAN: M. Jay, you don't contest
that plea bargaining is a critical phase, entitling

sonebody to a | awer and to an effective | awer, do you.
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MR. BURSCH: We don't -- we don't think --
that's not part of our argunment here.

JUSTI CE KAGAN: Yes, because we have said
that many tines, isn't that right?

MR. BURSCH: Well, the Court -- let ne be
preci se, Justice Kagan, because there are two things
that the Court can be tal king about. There's the --
there's the interaction between the State and the
def endant, and that's where the Court has customarily
used | anguage like "critical stage,"” a confrontation
bet ween t he defendant and the prosecution.

That's not what we have here. This is about
private advice between the |awer and the client, and
we're not contesting --

JUSTI CE KAGAN: \What we have to recogni ze --
Is that plea bargaining is a critical phase because
about 98 percent of the action of the crimnal justice
system occurs in plea bargaining. And to deprive
sonebody of a |awer at that stage of the process, where

98 percent of the action occurs, is inconsistent with

the Sixth Amendnent. That's what we've said. Isn't
that right?

MR. BURSCH. Well, | don't think the Court
has faced up -- faced this particular situation, Justice
Kagan.
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JUSTI CE KAGAN: So it's not a critical

phase. |It's only a critical phase depending on the
out conme of what happens at that phase?

MR, JAY: We are -- we are assum ng that --
that M. Cooper in this case had a right to receive
effective advice about whether to enter this plea. But
our position is that he wasn't prejudi ced because
what - -

JUSTI CE KAGAN: Has -- have you ever seen a
critical phase before in our Sixth Anmendnent
jurisprudence where the right to a | awer depends upon
what happens during that critical phase, where if one
outcone results there is no Sixth Amendnent right, but
i f another outcone results there is?

MR. JAY: Well, again, we don't think this
s in any way crucial to deciding this case, but
Scott v. Illinois, Justice Kagan, is an exanple of that.

JUSTI CE SCALIA: M. Jay, couldn't --
couldn't it be said that what our cases hold is that
pl eading guilty is a critical phase. Wuld that be
enough to explain our cases?

MR. JAY: It certainly is correct that
pleading -- a guilty plea hearing, where the
def endant --

JUSTI CE KENNEDY: Well, it's correct, but is
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It enough? Do you want us to wite an opinion that plea
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negoti ations are not a critical stage of the crimnm na
process unless at the end of the day a guilty plea
results?

MR. JAY: That's not at all what we are
aski ng, Justice Kennedy. \What we are asking --

JUSTI CE KENNEDY: So Justice Kagan and |
want to know what your test is.

MR. JAY: Qur test to resolve this case is
to ook at what it is that the habeas petitioner is
chal l enging. He's challenging the conviction and the
sentence. In the conviction, he was found guilty by a
jury. He now says, page 1l4a of the red brief, that he
is guilty and he wi shes he had pl eaded guilty sooner.

No basis for challenging the conviction.

May | finish the thought on the sentence?

CHI EF JUSTI CE ROBERTS: Sure.

MR. JAY: And -- on this sentence, he was
sentenced in accordance with law. He had effective
representation at sentencing and he got the sentence
that corresponds to the counts of conviction. What he
wants is to reinstate a deal that was in the
prosecution's discretion to offer once upon a tine.

Thank you, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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Ms. Newman.
ORAL ARGUMENT OF VALERI E R. NEWAN
ON BEHALF OF THE RESPONDENT

M5. NEWMAN:  Thank you, M. Chief Justice,
and may it please the Court:

It is uncontroverted here that Anthony
Cooper received inconpetent advice fromhis counsel. It

IS uncontroverted here that as a result of that
I nconpetent advice M. Cooper is serving between 100 and
134 nmonths of extra tinme of inprisonment.

JUSTICE GINSBURG: | think it's not -- that
he got ineffective assistance, yes, that is not
controverted. But that he would have gotten the 51
nonths or 68 is certainly controverted because of two
i nterventions: The prosecutor can say no deal; |'m
withdrawing it, even after an initial acceptance; and
the judge can say, | think 51 to 68 is entirely inproper
for what this man did.

M5. NEWMAN: Those are both true, Justice
G nshurg -- - Justice G nsbhurg, but however the
Strickland test requires a reasonable probability of a
different result. And on this record, we have no
reasonabl e probability -- we have no reason to expect
that that's not exactly what woul d have happened.

JUSTICE ALITO. The relief that you want is
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specific performance on the plea bargain.

MS. NEWVAN: Correct.

JUSTICE ALITO Isn't that correct?

What if it had conme to light, cone to the
prosecutor's attention during this intervening tine,
that your client had commtted four or five other
shootings? Wuld you still be entitled to specific
per f or mance?

MS. NEVWWAN: Yes. We evaluate the case, and

the Strickland analysis is an inperfect -- the
Strickland renmedy is an inperfect renedy. It has always
been an inperfect remedy. It will always be an

I nperfect renedy.

JUSTI CE KENNEDY: What -- what is the judge
supposed to do? Let's say the renmedy is it goes back
before the judge. W are trying to unwind the clock or
what ever the nmetaphor is. Does the judge have to
prescind all knowl edge of what he learned in the trial?

M5. NEWVAN:  Well, this Court has stated
numerous tines that it presunes a conscientious
deci si onmaker, and a conscientious decisi onmaker woul d
put --

JUSTI CE KENNEDY: Well, |'m asking what --
" m a conscientious decisionmker and |I' m asking for

your advice on what | should do. | know the details of
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this crime, which were nore horrific than I would have
expected because |'ve heard themat the trial. Do |
just sonehow forget about that -- prescind that?

M5. NEWMAN:  You woul d eval uate the case as
you woul d have evaluated it at the tine of the
pr oceedi ngs.

JUSTI CE KENNEDY: The answer is "yes." | --
| ignore everything that | learned during the trial?

M5. NEWMAN:  Yes, because the deficient --
you eval uate things at the point of the deficient
performance. And at the point of the deficient
performance, the judge had a certain anount of
I nformation before him the prosecutor had a certain
anmount of information before him and the defense

attorney had a certain anount of information --

JUSTICE ALITO. | nean, that's pretty
i ncredi bl e. It doesn't matter what the defendant has
done in the -- has been discovered to have done in the

interim Commtted five nurders, ten nurders?

MS. NEWVAN:  Well, in that case --

JUSTICE ALITO Wpe it out of your m nd,
you get -- you get the plea bargain that was offered at
an early point in -- in the investigation of the case?

MS. NEWVAN: Yes, because what happens in

i neffecti ve assi stance of counsel clains is the State
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has to bear the burden of the unconstitutionality. And
so that is a price that this Court has said the State
wi Il bear when there is -- when there is a
constitutional violation, because there is no perfect --

JUSTI CE G NSBURG. The judge -- the judge,
he knows what the plea -- let's say he knows what the
pl ea bargain was, but he also knows that for one of the
crimes, felon in possession, that alone, the sentencing
range is 81 to 135. So without any, considering
anyt hing that happened at trial, the judge knows that
the plea bargain was for less than if the man had been
charged with -- only with a felon in possession.

MS. NEWMAN:  Yes, that's-.accurate.

JUSTICE GINSBURG. So it -- it seems nost
unl i kely that a judge woul d have accepted the plea
bargaining for 51 to 68 for the crinmes that were
char ged.

MS. NEWMAN:  No, | would disagree with that.
In this court and | can represent to the Court in ny
practice before this court, which | have practiced
before this court for many, many years, this plea
bargain was an ordinary plea bargain. This was not
anything extraordinary. It was very run of the mll.

It was -- it was a run of the m Il case --

JUSTI CE GI NSBURG. That may be, but is it
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not true that the sentence range was 81 through 135 for
felon in possession?

MS. NEWMAN: | did not -- typically, you
only score out the guidelines for the nost serious
of fense. So the guidelines may have been high for the
felon in possession offense, but however the judge -- in
fashi oning the remedy, you are not going to -- this
Court would not take discretion away fromthe judge. So
in fashioning the remedy, in adopting the renedy of the
Sixth Circuit if this Court were to do that, this case
woul d go back before this same judge if he's still on
t he bench, and it would be -- would put people back --
M. Cooper would accept the plea, but if -- the judge
retai ned sentencing discretion.

JUSTI CE BREYER: It wouldn't be a problem
The problemwi th Justice Alito's hypothetical, | take
it, is what the order would say is that the prosecution
has to for a reasonable tinme extend the same offer. And
then if it's accepted, you go to the judge. The judge
doesn't have to accept the plea.

M5. NEWWAN: Right. You can't find --

JUSTI CE BREYER: You can't make him do that.
But | have a bigger problemwith this case, which is --
which I may be the only one to have. But as |'ve | ooked

at it, | don't see ineffective assi stance of counsel
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within the AEDPA neaning. That is, you have two courts
in the State which have said this is not ineffective,
and as | look at it it's sonewhat anbi guous at best --
and we have the Sixth Circuit saying it is. Well,

know bot h sides agree, but | nmean, both sides couldn't
make us deci de a case by saying there's a nurder when in
fact it's not.

| mean, so what am | supposed to do about
that? | find this a tough case. | have read the
record, and in my own opinion at this nonment, perhaps no
one else's, there is no ineffective assistance of
counsel such that the Sixth Circuit could set that
aside -- a contrary finding of the State court.

So what do | do?

JUSTI CE SOTOVAYOR: If Justice Breyer
permts me to add an addendum to give the reasons why |
m ght agree with him or a way of viewing this, as |
read the |lower court's decisions, they said there wasn't
i neffectiveness, because he was just trying to get a
better deal

And | think that, translating what he said,
the very reasonable view by the court was, the
prosecutor may think of a |lesser charge, because if this
guy really wanted to kill this woman he woul d have hit

her head or her chest, but he aimed |ow, so he was
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really just angry and shooting enough so that if he hit
her, okay, if she died, okay. But he really didn't have
t hat heinous intent to execute a gunshot to the brain.
And so he was hoping to negotiate sonmething better. |If
that's -- and Justice Breyer's shaking his head. |If
that in fact, if this is an AEDPA case, and we have to
give deference to the State courts, doesn't that resolve
this case?

MS. NEWWVAN: No.

JUSTI CE SOTOVAYOR: We have to
gi ve deference to their finding.

MS. NEWMAN:  You do have to
gi ve deference to their finding, there is no question
under AEDPA there is deference. And there is actually
no question, there is sort of a doubly deferenti al
review, given the Strickland analysis. However, the
State courts did not decide this case on Sixth Amendment
grounds, so there is nothing to give deference to. The
State courts decided this and the trial court said M.
Cooper made his own choices. That is not an ineffective
assi stance of counsel anal ysis.

The court of appeals in
M chi gan al so did not engage in a Sixth Amendnment
anal ysis. They adopted the trial court and said that

M . Cooper nade his own choices. So there is -- and
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this claimwas raised specifically on Sixth Amendment
grounds fromthe very begi nning of the appeal until it
reached this Court. So there is no AEDPA deference to
give to the State court's decision. There is no
gquestion as well that it was ineffective assistance,
because the State court record does not bear out that
M. MClain was trying to get a better deal

CHI EF JUSTI CE ROBERTS: You said earlier
that the district court, the trial court judge, still
retains discretion as to whether or not to approve the
pl ea bargain, right, whether to accept it?

MS. NEWMAN: The sentencing.

CHI EF JUSTI CE ROBERTS: Yes -- well, which
is it, the bargain or the sentence? It includes the
sentence, correct?

MS. NEWMAN: It's a sentence reconmendation
and under M chigan | aw t he judge cannot --

CHI EF JUSTI CE ROBERTS: He has discretion --
he has discretion. So is he allowed to take into
consideration all that's happened before, not just with
respect to guilt or innocence or the result of the
trial, but in inposing the sentence or approving it?

MS. NEWMAN:  Well, he can take into account
anyt hing that he could have taken into account in the

first place. But in this case --
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CHI EF JUSTI CE ROBERTS: But nothing that he

| earned at trial, | take it.
MS. NEWVMAN: | would argue no. | nean,
certainly the court will set the paraneters of --

JUSTI CE SCALI A: What if he -- what if he
turns it down, Ms. Newman. He says, no, | can't accept
this. What happens then? He had a new --

MS. NEWMAN: | would say there is not an
option -- oh, I'"'msorry, so the judge --

JUSTI CE SCALI A: Yeah, the judge. It goes
back to the judge. W agree with you and we send it
back to the judge. W reinstate the offer, okay. He
accepts the offer and it goes to the-judge and the judge
says, no, this is outrageous. No, |I'mnot going to

approve of this plea bargain. Wat happens then?

M5. NEWVMAN:  Well, in that case, the case
woul d proceed under M chigan law. In that case the
j udge - -

JUSTI CE SCALIA: W would have a new trial,
is that it?

MS. NEWMAN: No. | think -- | think it
woul d be perfectly acceptable to say that a new trial is
not an appropriate renedy in this case, because he had a
trial.

JUSTI CE SCALI A: COkay. So if the judge
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turns it down, then the prior trial is valid, is that
ri ght?
MS. NEWVMAN: It woul d depend on the reasons
why the judge would turn it down. If would have to be a

| egiti mate reason under a state | aw, otherw se there
woul d - -

JUSTI CE SCALI A. Yeah. Then the prior trial
I's okay?

M5. NEWMAN: Not that it's okay, but | think

under inperfect circunstances it's the result that we're

JUSTI CE BREYER: Why? \Why? Wy, why
woul dn't the renmedy be -- as -- judgi-ng from what you
said before, is an order saying to the prosecution,
re-institute the plea bargain and give him a week or
whatever it is. Now we imgine the defendant says
accept. So then they go to the judge, just as they
woul d have before.

MS. NEWVAN: Ri ght.

JUSTI CE BREYER: And the judge has the
freedomto accept that or to reject it.

MS. NEWVAN: Correct.

JUSTI CE BREYER: |If he rejects it, there is
no plea agreenent. Now the defendant nust plead. He

can plead guilty or not guilty. And whatever flows from
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that, flows fromthat.
MS. NEWMAN: That's also a perfectly
acceptable -- that's also a perfectly acceptabl e renmedy.

The purpose -- the reason --

JUSTI CE SCALIA: Wait. Both can't be
perfect. Either he has another trial, although he's
just been found guilty by a jury of 12, with an entirely
fair proceeding or else he doesn't have a new trial.

JUSTI CE BREYER: Hi s suggestion is perfect
but mne is nore perfect.

(Laughter. )

MS. NEWVAN: Ckay.

(Laughter. )

JUSTI CE BREYER: You don't, you would --
he's right, you would have to, under my suggestion, have
a newtrial; even though there was a trial that took
pl ace two years ago or whatever it is, correct?

MS. NEWVAN: Correct.

JUSTI CE BREYER: But that isn't the end of
t he argunent.

So, if you are the defense counsel, the best
thing for you to do is not comruni cate any plea offer
you get, and then if your client is found guilty, then
you can go back and say, oh by the way, | didn't tell

you about this, and he gets a whole new trial.
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MS. NEWWVAN: No. The bar on habeas -- well

t he bar on Strickland, even not on habeas, is a very
hi gh bar, as this court said in Padilla. And it's not a
bar that can often be met. And so you have to show
under a Strickland anal ysis deficient perfornmance and
prej udi ce.

CHI EF JUSTI CE ROBERTS: A deficient
per for mance - -

JUSTICE ALITO Well, | don't know if that's
going to be so hard to show Do you think it's feasible
to draw a distinction between this case, where there was
arguably inaccurate | egal advice, and the case in which
t he defense attorney sinply makes a terribly m staken
cal cul ati on about the chances of a favorable verdict at
trial? A favorable plea bargain is offered, caps the
guy's possible sentence at let's say three years. The
def ense attorney says, we've got a great shot at an
acquittal, let's go to trial. [I'mgoing to rip the
prosecution's witnesses apart. The trial turns out to
be a disaster. Convicted on all counts. 25 years. Do
you think that it's inpossible for the rule that you
want us to adopt here to be applied in that situation as
wel | ?

M5. NEWWAN: | think it would be nuch nore

difficult, because this Court on habeas review and state
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courts on non-habeas review are very deferential to
strategic decisions. Alnpst anything that qualifies --

JUSTI CE KENNEDY: Well, you say that. But,
as an admnistrative matter, | think we have to have
sone concern that these plea negotiations and
di scussions are in nyriad circunstances. The defense
attorney is by the water cooler and the prosecutor
wal ked by and says |I'mthinking of offering you a good
bargain in the Jones case. He knows he's going to have
t hat prosecutor in court the next day and really beat
him He thinks he's going to soften himup, so he
doesn't communicate it to the client and the prosecutor
| ater says withdrawn. W are going to have inquiries
post hoc on all these negotiations and di scussions. And
it seenms to me that absent sonme other rule, like |I don't
think we have the authority to inpose that all plea
offers must be in witing and be stated with
specificity, if that is what you are proposing, is
si nply unwor kabl e.

MS. NEWMAN: | disagree, Your Honor. We
have had Strickland that held jurisprudence for three
decades. There was a flood gates argunment when Hill was
deci ded that we are going to have all these people --
that we -- and we have had since McMahon v. Richardson,

this Court saying plea bargaining is a critical stage.
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JUSTI CE KAGAN: And npbst of the circuits

follow your rule, isn't that right?

MS. NEWMAN: Right. W already had

unanimty --

JUSTI CE KAGAN: And the fl ood gates have not
opened.

MS. NEWMAN:  |''m sorry.

JUSTI CE KAGAN: Go ahead.

MS. NEWVMAN: Yes, we have unanimty in the
federal circuits and we have -- al nbst every state that

has addressed this issue has addressed it in the same
manner .

JUSTICE G NSBURG: Unaninmty on the renmedy?
Here the court said that the wit shall be granted
conditioned on the state taking action to offer the 51
to 85 nmonths plea. So that doesn't bind the judge, but
it does bind the prosecutor.

MS. NEWVAN: Correct.

JUSTICE GINSBURG. And it renoves the
possibility of the prosecutor saying, "I would have
withdrawn that initial offer. "

MS. NEWVAN: Correct.

JUSTI CE G NSBURG. So the prosecutor -- the
remedy is -- is that the renedy that's uniforn? That

t he prosecutor has no discretion, only the judge does?
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MS. NEWVMAN:  Well, the renedies vary. Wen

| said unanimty, | didn't nean every Court in every
circuit does exact -- handles this exactly the same way.
Unanimty in the sense that every federal circuit and

al nost every state that has addressed this issue, and

t hey have addressed this issue for over 30 years, has
found that there is a cogni zable Sixth Amendnment

viol ation that can be renedi ed on appeal.

JUSTI CE KAGAN: And perhaps the | ack of
unanimty on the remedy question is appropriate. | nean
peopl e have been trying to suggest different renedies.
But perhaps one way to deal with the renedy question is
to recogni ze that these cases present. very different
factual circunstances, that there is a lot of variation
in them And to give a substantial anmpunt of discretion
to the lower courts to work out what the best renedy is,
consistent with that factual variation.

MS. NEWVMAN: Absolutely. And it's the sane
thing the courts have been doing, again, since
Strickland and Hi Il were decided.

JUSTI CE SCALI A: Like what. \What factual
variation do you think justifies a categorically
different renedy. | nean, it seens to ne sone of the
remedi es are good and sone are bad.

MS. NEWMAN: Correct.
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JUSTI CE SCALI A:  What factual -- | nean,
give nme an exanple of the different renmedi es and how a
certain fact situation could nake one okay and the ot her
not okay.

MS. NEWVAN:  Well, even in the two cases
before the Court today. | nean, in M. Frye's case he
accepted a plea and the state court ordered a new tri al
as a renmedy for the ineffective assistance of counsel
violation. In ny case and M. Cooper's case --

JUSTI CE SCALI A: Right. And why was that
okay there? Why was that okay there? What factua
circunst ances nmade that okay there?

MS. NEWVAN:  Well, that's just -- | don't
know t hat the factual circunstances nmake it okay, but it
was the renedy that the State -- |'m not sure
under stand your question. It was a renedy that the
State ordered and in this case it's just the renedy that
was ordered by the Federal court was a renedy --

JUSTICE ALITGO -- a situation where the --
where the defendant turns down -- where a plea is turned
down and the defendant goes to trial, are there any
facts in -- any facts that would make any renmedy other
t han specific performance the correct renmedy in that
situation?

MS. NEWMAN: These cases are so
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fact-specific, Your Honor, | don't want to evade the
gquestion about a hypothetical, but there -- every case
Is so fact-specific that | think there -- the

possibility exists that a -- that --

JUSTICE ALITO. You're recomend -- you're
recommendi ng specific performance as the renmedy for your
case, and | agree with you that is, if there is to be a
remedy, it's the only remedy that makes a -- any nodi cum
of sense. The remedy of giving a new trial when the
person has already had a fair trial makes zero sense.

M5. NEWMAN: That's correct.

JUSTICE ALITO. So what |I'mlooking for is
any situation -- you said leave it to the discretion of
the trial judge. But what is -- what discretion is
there? What renedy in that situation other than
specific performance would be an appropriate -- would
remedy what you claimto have been the violation?

MS. NEWMAN:  Well, in -- in M. Cooper's
case | think the -- the renmedy in the Sixth Circuit is
the only appropriate remedy that -- that puts every --
that is narrowy tailored to the Sixth Arendnment
violation, and that's what this Court has said.

| mean, this Court has given direction to
the courts, to | ower courts that you just narrowy

tailor the remedy to fit the situation, because there is
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so many factual --

JUSTI CE BREYER: Well, let's go back because
"' m now becom ng convinced -- | am-- | amtrying out
what Justice Scalia suggested. Maybe that does work
better. What -- what you'd say is first, throw the
def endant out, unless you are convinced that not only is
there ineffective assistance, but also it would have
made a difference; he would have accepted the plea
bar gai n.

MS. NEWVAN: Correct.

JUSTI CE BREYER: So now t hey have to hold
t he plea bargain open. They then do it. They then go
to the judge, |ike any plea bargain. - 90 percent of the
time the judge will say fine, and that's the end of it.

MS. NEWVAN: Correct.

JUSTI CE BREYER: But should the judge decide
that this is a case where he would reject the plea
bargain, for any one of a variety of reasons, then our
assunmption was wong and we reinstate the previous
trial.

Now does a judge just say it's over, you
were tried, you were convicted, that's the end of it?
What's wwrong with that as a renmedy? | nmean, what's --
why is that -- why does that nmuck up the crimna

justice systemin some way?
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| think that's pretty nmuch what
Justice Scalia suggested, and I -- and | am now trying
t hat out, because the nore | think about it, the nore |
t hi nk maybe that's okay.

MS. NEWVAN:  Well, | -- | believe that is
what is suggested. And | --

JUSTI CE SCALIA: Don't -- don't blanme it on
me.

(Laughter.)

JUSTICE SCALIA: | don't -- | don't -- it's
your suggestion that we set aside a perfectly fair
convi ction.

JUSTI CE BREYER: Yes, but | --

JUSTI CE SCALIA: This is just a
hypot hetical. |If you are going to set it aside --

MS. NEWMAN:  Ri ght .

JUSTI CE SCALIA:  -- | think you should put
It back in.

M5. NEWVMAN:  Well, again, right. It is
goi ng to depend on what happens -- happens bel ow,
and that -- we don't -- | nean, the -- the concept here
is one --

JUSTI CE SOTOVAYOR: You're -- you are
beggi ng the questi on.

MS. NEWVAN: Ckay.
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JUSTI CE SOTOVAYOR: Ckay? Because yes, |
think Justice Breyer's first statenment, you have to
prove the guy was going to take the plea, because there
IS no sense in -- in giving hima renedy that he would
have never sought.

MS. NEWVMAN: Right. Absolutely.

JUSTI CE SOTOVAYOR: All right? But it goes
back to, | think it was Justice Alito or Chief -- or the
Chi ef Justice's question of on what basis can the judge
reject the plea? You have said earlier that he has to
put aside any information he | earned during the trial,
and that's really the nub of this case. Wat are the
grounds that you are proposing the judge can use to
reject the plea?

MS. NEWMAN: That -- any grounds that would
have existed in the original circunstances. So if the
judge -- in -- in Mchigan there is a variety of reasons
why a judge can say | -- I'"'mnot going to accept this
sent enci ng recomendati on.

CHI EF JUSTI CE ROBERTS: So how are you ever
going to know that the defendant would have accepted the
pl ea agreenment? Because by not accepting it he has a
chance of going scot-free. He's going to have a fair
trial, that's the assunption; and he may be acquitted.

So how is a judge supposed to say -- | nean
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presumably the defendant will always say, | would have
taken that deal, because it's better. So how is a judge
supposed to go back and deci de whether that's true or
not ?

MS. NEWVMAN:  Well, always -- in large part,
It's not going to depend on the defendant, it's going to
-- in larger part it's going to defend on -- depend on
def ense counsel --

CHI EF JUSTI CE ROBERTS: Why?

MS. NEWMAN: -- in making that
determ nation, because Strickland al ways | ooks at
strategy. | nean that -- that's the underlying --

JUSTI CE KENNEDY: | think you can answer the
Chi ef Justice's question. The Chief Justice said how
are you going to know -- you have to show prejudice.

MS. NEWVAN: Correct.

JUSTI CE SCALI A: And there is no prejudice
unl ess he woul d have accepted the deal. How are you
going to know that he would have? O course he is going

to say he that would have, but howis a trial judge

going to make a credibility determ nation on that -- on
that issue? | guess it's just a credibility
determ nation. | don't know how he's going to do it. |

think you can answer the Chief Justice's question yes or

no.
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M5. NEWMAN: Yes -- | don't think I can
answer it yes or no.

CHI EF JUSTI CE ROBERTS: How is the judge --
how i s the judge ever going to know, be able to decide
whet her the defendant woul d have accepted the deal or
not ?

MS. NEWVMAN: The sanme way that -- that tria
courts decide any question of fact. In this case we had
testinony fromthe trial attorney. The trial attorney
told the judge, | told himnot to accept the plea
because he legally could not be convicted of the charge.
I mean, M. Cooper --

CHI EF JUSTI CE ROBERTS: [I't's the defendant's
choice, not the lawer's choice. It's the defendant's
choi ce.

MS. NEWVMAN: But he -- but he has the right
to assistance -- to the effective assistance of counsel
i n making that critical choice, and he didn't have the
effective assistance of counsel on -- M. Cooper wote
|l etters to the judge --

CHI EF JUSTI CE ROBERTS: That's the
effectiveness question. | understand that to be taken
out of the case by the concessions on the other side.

" mtal king about the prejudice question.

MS. NEWMAN: Correct.
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CH EF JUSTI CE ROBERTS: How i s a judge
supposed to know?

MS. NEWMAN: The judge | ooks at the record
before him So in this case we had M. Cooper's
testinony --

CH EF JUSTI CE ROBERTS: Peopl e have
different -- some people are willing to take the chance.
OCkay? Let's say the there is a 20 percent chance that
the person will be found guilty.

Some people will say, I"'mwilling to take
t hat chance because |I just don't want the chance of --
of going to jail. | amwlling to roll the dice. O her

people will say no, that's too much. - Whet her you want
to go to jail may cut one way or the other, but howis a
judge supposed to decide? Ask him are you -- do you
t ake chances?

MS. NEWVMAN:  No, by -- by looking at --
M. Chief Justice, by |ooking at the evidence in the
record before him In this case M. Cooper wote --

CHI EF JUSTI CE ROBERTS: So the judge should
deci de whet her he would take the deal.

MS. NEWMAN:  No --

CHI EF JUSTI CE ROBERTS: Look at the evidence
bef ore himand say, boy, | would take that deal

(Alittle laughter.)
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MS. NEWMAN: No, no -- no, no, no. M. - -

M. Cooper wote two letters to the judge saying | want
to accept a plea. M. MlLean, the trial attorney who
provi ded the inconpetent advice, told the judge in a
post-conviction hearing that M. Cooper wanted to take a
plea. | mean, there -- there is no -- it is beyond
gquestion in this case.

JUSTICE ALITO Do you think the | ength and
the conplexity of the trial has any bearing on this?
This was a relatively short and sinple trial. But let's
say a prosecutor offers a plea deal in a case in which
the trial is going to take 6 nonths and it's going to
cost a mllion dollars and if they try that case, there
are going to be other cases that they won't be able to
try. The plea is rejected, the case is tried, and then
afterwards the -- the renmedy is to -- to -- to reinstate
this plea offer, which was predicated on the relieving
t he prosecutor of the burden of having to try that case.

MS. NEWMAN:  Well, every plea bargain is
predi cated on relieving the prosecution of having the
burden of -- of trying a case. | nean, the key here is,
|l et's get back to what Strickland stands for and it's
the unreliability or the unfairness of the proceedings.
I[t's not just an unreliability determ nation.

So in this case M. Cooper had two choi ces.
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He could take a certain plea with alnost a certain
sentence or he could have a -- really what was a charade
of a trial because his attorney told him you -- you
can't be convicted of this offense; you will not be
convicted of this offense following the trial. You can
be convicted of a | esser --

JUSTI CE G NSBURG. You conceded -- you
conceded he had a fair trial. That's not in the case.

JUSTI CE KENNEDY: Ri ght .

MS. NEWMAN: | didn't --

JUSTICE GINSBURG. It can't be a charade and
still be fair.

MS. NEWMAN: |t's an unfairness of the
entire proceedi ngs that were presented. All right? So
there is no separate habeas claimwith respect to the
trial, but the -- but reality is when you | ook at the
crimnal -- when you |look at the Sixth Anendnment, it
tal ks about the crimnal --

JUSTI CE KENNEDY: You are saying it was
unfair to have a fair trial?

MS. NEWWAN: |'msaying it's unfair to go to
trial when your attorney tells you, you can't be
convi ct ed.

JUSTI CE KENNEDY: You are saying it's unfair

to have a fair trial; isn't that correct?
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MS. NEWWVAN: I'm - -

JUSTI CE KENNEDY: That has to be your
position.

JUSTI CE SCALI A: It is.

MS. NEWWAN: |'msaying it's unfair to say
that the trial erases the unfairness when there was no
possibility but for a conviction at the end of the road.
So this was a certain guilty plea or this was a -- wong
guilty plea under the math of a tri al

CHI EF JUSTI CE ROBERTS: Oh, but you can
never say that there is no possibility of acquittal.
Juries can decide not to convict no matter what the
evi dence.

M5. NEWVMAN: There was no defense. | nean,
there was no possibility --

CHI EF JUSTI CE ROBERTS: That's up to the
jury. It's not up to us ex ante to decide this guy is
definitely going to lose, so let's not waste our tine.
Juries -- | don't want to say often but it is not --
it's certainly not inconceivable that the a nay deci de
for whatever reason we are not going to convict this
guy. Right?

M5. NEWVMAN: That's true, but in this case,
M. MLean told M. Cooper he would be convicted.

mean, he assured hi m of conviction. He sai d: You wi ||
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be convicted at the end of the trial; you re just going
to be convicted of a | esser offense.

JUSTI CE SOTOVAYOR: Counsel, what was the
defense at trial?

MS. NEWWMAN: | 'm sorry?

JUSTI CE SOTOVAYOR: What was the defense at
trial?

M5. NEWMAN: There wasn't -- there was no
defense presented. There was no real defense presented
at trial because --

JUSTI CE SOTOVAYOR: Did he deny having
commtted the act of the shooting?

MS. NEWVAN:  Never.

JUSTI CE SOTOVAYOR: At trial?

MS. NEWMAN:  No.

JUSTI CE SOTOVAYOR: Is it the case that in
nost of the cases in which nmotions of this kind are
brought to trial judges if there is a defense of
m staken identity or of "I didn't do it," that judges
often find the defendant has not proven that they woul d
have taken the plea?

MS. NEWWAN: | didn't --

JUSTI CE SOTOVAYOR: I n nost cases in which a
trial is had, where the defendant is pleading

m sidentification or: | just didn't do this act. In
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t hose cases, do nost of the trial judges not permt or
don't find that the defendant has net their burden of
proving that he or she would have taken the plea?

M5. NEWMAN: | don't know that the cases
bear out that if you have a valid defense it would be
harder. But | would agree with that -- if that's a
hypot hetical, that if you have a valid defense, it would
be a ot harder to be in this position of show ng that

you woul d have taken the plea.

JUSTI CE SOTOVAYOR: | thought of this case,
and you can correct me if I amwong, that your client
told the attorney fromthe beginning: | didit; | want
to plea.

M5. NEWVMAN: That is correct. There was
never -- There was no question in this case at any step,

at any stage of the proceedings and there was no --
never, never anything fromthe trial attorney other than
I nconpetent advice. He never went to trial for an
acquittal. He went to trial because he believed legally
his client would be convicted of a | esser offense that
woul d put himin a better position than if he had
accepted the plea. That's the only reason.

CHI EF JUSTI CE ROBERTS: You said that -- |
want to make sure | understood your point. You said

t here was no defense. Does that nmean you didn't --he
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had a frivol ous defense or that he literally did not put
on a defense, just said: Just this state has to prove
t he case and they haven't done it.

M5. NEWVAN:  Well, he held the state to its
burden, and that is a defense. | nean, |...

CH EF JUSTI CE ROBERTS: Did he --

MS. NEWMAN: |'m not saying literally no
defense, and | apologize if that's the what he it cane
across, but no cogni zable defense. It was not m staken
i dentification or we didn't intend to hit her. | nean,
he never contested the basic facts of that case.

CHI EF JUSTI CE ROBERTS: Sonething the jury
coul d have accepted, right? Even if «it's not legally
true that if you shoot himat the -- the person bel ow
the waist, that's not a defense, but | can see a
reasonabl e juror saying he probably didn't intend to
kill her. He shot her below the waist. Mybe that is
not such a bad strategy.

MS. NEWVAN: Except the defense counsel on
this record specifically said that he -- that he was not
running a strategy and hoping for that, that he told the
client legally the only thing that could happen to him
so he was in a better position by going to trial.

Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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M. Bursch, four m nutes.
REBUTTAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETI TI ONER

MR. BURSCH: Thank you. | would like to
start at the one point where | think all of us,

I ncl udi ng counsel on both sides agree, and that's that a
second trial after an error-free first trial doesn't
make sense. And that right there says a | ot about M.
Cooper's case, because a Strickland renedy is typically
a newtrial. And it's exceedingly strange that they are
now saying that: | don't want a new trial. That
denonstrates that what they are claimng is not a
Strickland viol ation.

| would like to address, Justice Breyer,
your suggestion that maybe you could have specific
performance of the plea; and if it's rejected, then the
trial result could sinply be re-inposed. And the
question is: WIlIl, what's the problemwith that? And |
can tick off at |east five.

First, as Justice G nsburg pointed, out it
takes away the prosecutor's ability to withdraw the pl ea
whi ch he or she undeni ably woul d have had the right.
Second, as Justice Alito said, it ignores that there is
information that could be |learned in the interim M.

Cooper could have shot three or to four other people.
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Third, it ignores the fact that an error-free trial has
taken place. The prosecutor has taken the risk of
putting that the 8-year-old sexual abuse victimon the
stand, and you cannot take that risk away.

Fourth, as | already nentioned, we have the
separation of powers issue and prosecutorial discretion.
Fifth, we are going to have intractable problenms. Say
the offer was plead to A, we will dismss B, he rejects
it based on deficient advice; you go to trial; he is
convicted on A and acquitted on B, and now we are goi ng
totry to enforce the plea on A? | nean, that's al nost
a doubl e jeopardy problem So there is intractable
probl ens. The second point | want to nake is about the
death situation. And that's one we take very seriously.
And, Justice Alito, it may be that in a death penalty
situation there could be a due process right or sone
ot her constitutional right that may mtigate in favor of
requi ring sonething be put on the record. But what is
clear is that under this Court's existing precedent,
that is not a Strickland violation because the anount of
the sentence, whether it's death or 50 years, has
nothing to do with the reliability of the adjudicatory
proceedi ng and the sentence. Finally, the |last point
that | want to nake is sonething else on which we can

all agree. M. Cooper is guilty of shooting Kali Mindy.
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He al so got exactly the sentence that the people
prescribed for the crine that coonmtted. There is very
little unfair about holding himto that sentence. As
Justice Kennedy said, "It's the position of M. Cooper
that it is unfair to have a fair trial. " And from our
perspective, that is really the beginning and the end of
this inquiry. And unless you have any further

questions --

JUSTI CE KENNEDY: | have one -- It's nore
proper, | think, for the government of the United States
under the Federal rules, Rule 11, there has to be a
col l oquy before a plea is entered. Do you think the
Federal rules and perhaps state rules should be anended
so that judges, trial judges before inposing a sentence
i nquire: Have there been plea offers; have they all
been communicated to the defendant? 1Is that good
practice?

MR. BURSCH: It could be good practice, but
it wouldn't have solved the problem here, because even
if they had put the fact of the plea on the record, the
probl em was the all eged deficient advice that the | awer
gave to the client in private. And so that doesn't
solve the core problem The core problemis that they
are trying to claimthat it was unfair to have a fair

trial.

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

60
JUSTI CE KENNEDY: Well, if they had -- if

pl ea offer had cone out -- | don't know how it woul d
wor k. \When you enter a not guilty plea, you enter a not
guilty plea.

MR. BURSCH. Right. You know, the judge
under your theory then would have had to inquire: Well,
what advice did your attorney give you with respect to
that? And then eval uate whet her that advice was good
advi ce or bad advice. And | respectfully submt that
t hat would not be a good policy to adopt by rule.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 11:04 a.m:, the case in the

above-entitled mtter was submtted.)
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